JUDGEMENT
APPEAL BEFORE THE
GREYHOUND AND HARNESS RACING APPEALS TRIBUNAL
WONSON MATTER
TRIBUNAL: Judge John C McGuire

ASSESSORS: Mr Ken Russell, Mr John Schreck

P R Callaghan, the Major Inquiry Steward of the Greyhound and Harness Racing Regulatory

Authority (GHRRA), dealt with a number of charges against David Wonson, {the Appellant),

arising out of his conduct, in writing five letters which were received by the Authority.

The relevant charges are as set out hereunder;

1.

In November 2006 you wrote and published by sending or causing to be sent a letter
to the CEQ, Harness Racing NSW, being the undated letter marked ] attached to the
Report of Dr Steven Strach dated 2 June 2007 a copy of which Report is provided with
this Notice.

The said letter contained material about the stewards and Mr B Fitzpatrick, a person
associated with the harness racing industry, which was malicious, or alternatively
otherwise improper, in that: :

(a) the letter refers to “the control your stewards show and the bias towards some
drivers” thereby implying that the stewards fail to control races and show
bias in the performance of their duties;

(b) the letter alleges that while driving during a race Mr Fitzpatrick “pushes
another runner out of the way with his arm” thereby implying that Mr
Fitzpatrick had cheated;

(c} the letter states “Until the stewards take control and stop the Fitzpatrick circus
I'will find some better ‘Fairer’ place to chance in” thereby implying that the
stewards fail to control races and show bias in the performance of their duties;

(d) you did not in any identify yourself as the author of the letter

(e} the letter was purportedly signed by “S Yates”.

On 20 November 2006 you wrote and published by sending or causing to be sent a

letter to the Chairman, Harness Racing NSW , with a copy to the Daily Telegraph,

being the letter marked K dated 20 November 2006 attached to the Report of Dr

Steven Strach dated 2 June 2007 a copy of which Report is provided with this Notice.

The writing and sending of the letter was fraudulent, in that:

(a) the said letter purported to bear the signature of “Paul Hurley”
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(b) to your knowledge the said letter was not written or signed by Paul Furley

(c) to your knowledge Paul Hurley did not authorise the writing or sending of
the said letter

5. On 20 November 2006 you wrote and published by sending or causing to be sent a
letter to the Chairman, Harness Racing NSW, with a copy to the Daily Telegraph,
being the letter marked K dated 20 November 2006 attached to the Report of Dr
Steven Strach dated 2 June 2007 a copy of which Report is provided with this Notice.

6. The said letter contained material about “your CEO” which, in the context, must be
taken to be the CEO of the Greyhound and Harness Racing Regulatory Authority, the
stewards and Mrs L Fitzpatrick, a person associated with the harness racing industry,
which was malicious, or alternatively otherwise improper, in that;

(a) the said letter refers to “the CEQ and his inability to control the reputation of
our sport” and states in respect of the CEQ that “he comes from the same
‘paddock’ and brings more bad luggage than good with him” thereby
implying that the CEQ was incompetent and biased:;

(b) the said letter refers to the stewards as “without doubt the most inferior panel
ever to sit on our industry” as “second grade galloping stewards” and as
“bum stewards” thereby implying that the stewards were incompetent;

(c) the said letter refers to the stewards’ “bias for certain stables and drivers”
thereby implying that the stewards show bias in the performance of their
duties;

(d) the said letter alleges that the stewards “hide from (Mrs L Fitzpatrick) at the
first sign of trouble” thereby implying that the stewards are intimidated by
Mrs Fitzpatrick and lack courage to perform their duties;

(e} the said letter refers to “the abusive manner of Lynn Fitzpatrick” thereby
implying that Mrs Fitzpatrick behaves improperly and abusively in relation to
harness racing;

{f) you did not in any way identify yourself as the author of the said letter;

(g) The said letter was purportedly signed by “Paul Hurley” when to your
knowledge Paul Hurley had not signied the said letter or authorised you to
sign it on his behalf.

7. On 27 November 2006 you wrote and published by sending or causing to be sent a
letter to the Board of Harness Racing NSW, with a copy to Trotguide, being the letter
marked L1.1-L1.2 dated 27 November 2006 attached to the Report of Dr Steven Strach
dated 2 June 2007 a copy of which Report is provided with this Notice.

8. The letter contained material about Mr ] Coughlan, the CEO of the Greyhound and
Harness Racing Regulatory Authority (erroneously described as the CEO of Harness
Racing NSW), the Chairman of Stewards, Mr J Perry and the stewards, which was
malicious, or alternatively otherwise improper, in that:
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(@)

(e)

the said letter states in respect of Mr Coughlan “His superintendency of his
stewards is ineffectual” thereby implying that he was incompetent.

the said letter asserts that Mr Perry is incompetent.

the said letter refers to Mr Coughlan and Mr Perry jointly as “recycled failed
thoroughbred inferior bureaucrats”, asserts that Messrs Coughlan and Perry
“must go” and suggests that it is necessary to “install some truth and
competence” into the harness racing industry thereby implying that Mr
Coughlan and Mr Perry are incompetent and dishonest;

the said letter refers to the stewards’ “indecision and coloured interpretation,
‘turning a blind eye’ for some stables” thereby implying that the stewards are
indecisive and incompetent and that they show bias in the performance of
their duties;

you did not in any way identify yourself as the author of the said letter.

Mr Callaghan conducted a lengthy hearing which generated some 450 pages of Transcript.

He dismissed some charges, but found established to his comfortable satisfaction, that the

following charges were made out:

1. A charge under Rule 248 (improper publication} in relation to an undated letter

received by the Authority on 16 November 2006 subject of Charge 2 - the Yatras

Letter;

2. A charge under Rule 241, i.e. fraudulent conduct in relation to a letter of 20

November 2006 received by the Authority subject to Charge 3 - the Hurley Letter;

3. A charge under Rule 248 ie. improper publication in relation to a letter of 27

November 2007 the FEAR Letter being the subject of Charge 4.
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On 20 March, 2008 he imposed a six months Disqualification in relation to the conviction for
the breach of Rule 241 and two periods of three month Disqualification, in relation to each of
the convictions, for breaches of Rule 248. These penalties were cumulative, resulting in a 12

month Disqualification.

An Appeal was lodged against Mr Callaghan’s determination of 20 March 2008, on that day,
however, no particulars or grounds accompanied the Notice of Appeal. The Appeal was
listed before hearing on 10 April 2008, however, the Grounds of Appeal and particulars,
although dated 7 April 2008 were not received in time for them to be considered by the

Tribunal and it was necessary to adjourn the Appeal. The following Ground of Appeal were

lodged:

1. The decision of the Chief Inquiry Steward is ultra vires

2. The determination of the Authority subjected Mr Wonson to double jeopardy and is
bad for duplicity

3. The Major Inquiry Steward erred in law in construing the Rule 241 and consequently

the findings of a breach of the rule should be quashed.

4. The Major Inquiry Steward erred in Jaw in his finding that the application of Rule 248
to actions of the Appellant did not constitute an infringement of the right of
communication implied in the Australian Constitution and consequently the finding
of a breach of the rule is invalid and sh;)uld be quashed

5. The Major Inquiry Steward erred in his findings of fact in determining that the
Appellant was in breach of the Rules 241 and Rule 248 of the Rules of Harness Racing

6. The penalty imposed by the Authority was disproportionate, self fettering and

manifestly unreasonable
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When the matter was next listed for hearing, Mr Matters who represents the Appellant,
elected to call further evidence, from him and other wiinesses, who were unavailable. The
Appellant was recalled, however the matter had to be further adjourned, so as to take the

evidence of the unavailable withesses.

Mr Matters undertook to provide written submissions and his supporting authorities.
However, they were not furnished in accordance with the Tribunal's directions and in time

to be properly considered.

The hearing resumed on 30 May 2008. A substantial part of that day was occupied in
entertaining yet further evidence from the Appellant, and the taking of evidence from other
witnesses. There was insufficient time to fully entertain the legal submissions and yet a

further adjournment was necessary.

At no stage were these and subsequent submissions and supporting authorities submitted in

accordance with the Tribunal’s directions.

The Tribunal makes mention of these matters, as the Appellant claims to be anxious to have
his Appeal disposed of. However, the matter has been unduly and unnecessarily prolonged,

because of the manner, in which the Appeal has been conducted.

Mr Callaghan delivered a carefully considered Judgement, in the course of which he made
findings of fact, based upon the extensive evidence before him. He had the opportunity to
observe the demeanour of the witnesses, in particular that of Mr Wonson, whose evidence

occupied some 120 pages of Transcript. There is little utility in regurgitating the evidence,
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suffice to say, that with respect, the Tribunal holds the same views, and has come to the same

conclusion, as to the evidence, as did Mr Callaghan.

It was not contended in the Notice of Appeal or in Submissions, that Mr Callaghan's findings

as to impropriety were not justified on the evidence.

The Appellant’s credit was a major consideration both in the proceedings before Mr

Callaghan and this Tribunal.

His evidence before this Tribunal did not advance his cause, particularly with regard to his
account of how he came to write the Yatras letter, and which purported to be the address of

Mr Yatras.

He had known Mr Yatras for many years, but spelt his name in the letter Yatas, and not
Yatras. He knew that man’'s address, but claimed that Yatras only attended it on a
fortnightly basis. He included Mr Yatras’ address as 20 Cleverdon Crescent Figtree NSW
2500. In fact this was the address of Mr McGartland, Mr Wonson's son-in-law. Mr Wonson
claimed that his purpose was that if Mr Gartland who knew Mr Yatras received a letter

addressed to him, he could then pass it on to Mr Yatras.

There are several difficulties with this proposition. The first of which is that, had the

Authority sought to contact Mr Yatas, there was no such person and Mr Yatas certainly did

not reside at the address provided. A further difficulty is that the Appellant said that he
knew where Yatas was living with his partner although he didn’t know the address. As to
why he couldn’t have attended the place and ascertained the address was unexplained.

Prior to sending the letter, he had been in personal contact with Mr Yatras and there was no
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satisfactory explanation forthcoming, as to why in the course of his conversations with Mr

Yatras, he couldn’t have simply asked him for his address.

The conclusion is inescapable that he sought to mislead the Authority and to thwart any

attempt to respond or address the Yatas letter.

Having examined the Appellant’s explanation as to how he came to sign the Hurley letter,

“Paul Hurley”. This Tribunal shares Mr Callaghan’s scepticism.

From a combination of the Appellant’s evidence given before Mr Callaghan and his two
appearances before this Tribunal, the most charitable assessment that could be made, is that
he was not a reliable witness.

In July 2006 he was disqualified for 12 months as a result of an assault upon a driver, Mr
Fitzpatrick. Accordingly, he was subject to that disqualification when he wrote the offending

letters in November 2006.

The Grounds of Appeal and supporting Submissions did not raise any demurr as to Mr

Callaghan’s findings of fact and the Appeal was restricted to matters of Law.

The charges giving rise to the determinations and penalties imposed alleged:

1. Two breaches of Rule 248 of the Australian Harness Racing Rules (the Rules)

2. One breach of Rule 241 of those Rules.
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Rule 248 provides:

“A Person shall not say, publish or write or cause to be said, published or written
anything malicious, intimidatary or otherwise improper about the Controlling Body,
its members and employees or the stewards or anyone else associated with the

harness racing industry”.

Rule 241 provides:

“A person shail not in connection with any part of the harness racing industry do

anything which is fraudulent or corrupt”.

This Tribunal concurs completely with Mr Callaghan's findings and conclusions and his

reasons as stated, with regard to the breaches of Rule 248.

These letters contained totally unsubstantiated allegations and accusations, They were not
supported by any corroborative material and comprised allegations of serious misconduct on

the part of the stewards, and Mr Coughlan.

Pursuant to Section 16 of the Act, the Authority may make Rules not inconsistent with this

Act or the Regulations for, or with respect to the control and regulation of harness racing,

Section 14(2) of the Act provides:
“The Authority may in accordance with the Rules made in relation to harness racing

do any of the following;
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(b) disqualify either permanently or temporarily any owner, trainer or driver of
harness racing horses or bookmaker or other person associated with harness

racing.

Section 16(2) provides:
“The Authority may make Rules for, or with respect to any of the matters referred to
in Section 14(2).

Rules 241 and 248 comprised such Rules.

It is beyond dispute that the Appellant is a person associated with harness racing, albeit at
the time when he wrote the subject letters, he was disqualified and that any licence he held,
lapsed upon such disqualification. He has had a long-standing association with harness
racing as a trainer and driver of harness racing horses. His current occupation, subject to his
disqualification, was that of a farrier. Before Mr Callaghan, he described himself as an
experienced advocator, trainer, driver and administrator in the industry.

Indeed, it is his thrust of his evidence, that his motive for him writing the letters was to, in
some way, remedy wrongs which he considered to be detrimental to the conduct of harness
racing. Leaving to one side the question of the accuracy, or justification for his allegations
and his criticism of the conduct and administration of harness racing, he claimed he was
seeking to have matters addressed which concerned him as to how aspects of the racing

industry were being conducted.

Rule 259(i) relevantly provides a disqualified person or a person whose name appears in the

current List of Disqualifications ...... cannot do any of the following:
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Rule 259(i)(h)
“Participate in any manner in the harness racing industry”
Rule 259(7) provides:

“A disqualified person who fails to comply with this Rule is guilty of an offence”

The subject letters contained various references which could only relate to the harness racing
industry. A criticism of the CEO and his inability “to control the reputation of our sport”,
the reference to “without any doubt a most inferior panel ever to sit on our industry”. These
references and the suggestion of bias towards drivers clearly related to aspects of the harness

racing industry and involve conduct in “connection with the harness racing industry”.

The Rules contain a definition of “person” in the Dictionary. “Person” includes “an

individual”.

It should be noted that Rule 248 provides :

"

“A person shall not say, publish or write or cause to be said..... etc”.

That Rule has application to any person be he lcenced or otherwise, disqualified or

otherwise.

The Tribunal has no doubt that the Appellant, in writing the subject letters was

“participating in any manner in the harness racing industry”.

It finds that there is no substance in the Ground of Appeal that the decision of the Chief

Inquiry Steward is ultra vires. It rejects the argument that he was not subject to the Rules by
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virtue of the fact that he held no registration or licence when the Major Inquiry Steward

commenced his hearing, made his determination and imposed penalties.

It follows that if the Appellant’s contention that he is outside the Rules because he is
disqualified and held no registration or licence, that he could not be dealt with for any
breach of Rule 259 or any other Rule designed to regulate those concerned in, or associated

with harness racing and its proper conduct,

To take an exaggerated example, it would mean that a disqualified person, could with
impunity, so far as the Rules are concerned, engage in administering a prohibited substance

to a horse, engage in race fixing, be a party to the entry of a falsely identified horse.

The fact that Mr Wonson was a disqualified person does not provide some form of shield

which protects him from the provisions of Rule 259, or any other Rule,

This Tribunal considers that having regard to the Appellant’s connection and association
with the harness racing industry and his activities in writing the subject letters, and despite

the fact that he was a disqualified person, he was subject to the Rules.

With regard to the Ground of Appeal that the_determination of the Authority subjected to Mr
Wonson to double jeopardy and is bad for duplicity, it will be seen that the charges of
breaches of Rule 248, contain clear alternatives. Firstly, there is the allegation of
maliciousness.  If this was not established, then there was the alternative allegation of

impropriety. There could have been no doubt or confusion as to what was alleged.







